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The ®g©ney has petitionad for review ©f an initial

decision that: rovftrssd the agency's action removing the

appellant effective March 20, 1987, from the position of

Secretary (Typing), C5S-4, at the Stegional Medical Center

(RMC), Clark Air Fore® Base, ^©public of tha Philippines.

The appellant has crotss pstitionsd for r«viair of th@ initial

decision. For the r@af&on& s@t forth below, th@ Board GRANTS

the agency's petition for r«vi©w under 5 C.F.R. § 1201.115.



The Board DENIES the appellant's cross petition for review

of the initial decision because it does not Eaet the

criteria for review set forth at 5 C.F.R. § 1201*115. The

Board REVERSES the initial decision and SUSTAINS the

agency's action removing the appellant.

BACKGROUND

The appellant's removal was based on a charge that,

from March 1984 through March 1985, he coumitted off-duty

biack marketing of motor vehicles. Specifically, the agen v

alleged that an Office of Special Investigations (OSI)

Report, dated October 21, 1966, and released to the agency

for use on December 17, 1986, revealed that the appellant

set up a v@hieX© transfer operation, in violation of Clark

Air Base Regulation (CASK) 30-31, whereby on approximately

sevan occasions @n authorised person &ct&d as a buyer to

purchase motor vahiel@s from tax-®&®sapt sel@ct agency

personnel and then turned the vehicles ©v®r to the appellant

(or someone 3«@ign&ted by him) for subsequent release to

1 The ag©ney*$ regulations, C&BR 30-3 Ch. 4*4, generally
prohibit the sale, transfer, or othar disposition of tax-
@x©mpt property to iton»t*ix exempt persons in th® Republic of
the Philippines. CABR 30-3, eh. S~4 prohibits the sale or
transfer &f t£*K«>@KSjapt isotor vehicle® other than by
completing ths traneaction without falsification at the

Control Office where such transactions
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ti\'

non-tax-exempt Filipino local nationals who warm

authorized to have th© tax-free merchandise.2

The appellant petitioned for appeal to th® Beari -B

Seattle Regional Office, and requested a

affording the parties a hearing, th© adnini8tr<

issued an initial decision finding that: (1) Th® charge was

supported by preponderant evidence? (2) the agency failsd to

show a nsxus between th© appellant's off-duty misconduct and

th® efficiency of th© service because his ability to perform

his duties was not impaired and h& was permitted to perform

th© duties of his position in a superior manner for almost

two ye&r® after his misconduct occurred! (3) no finding need

b© made with regard to ths penalty imposed due to the

agency's failure to show a nexus between th© appellant's

©ff-duty misconduct and the efficiency of th© service? and

(4) the appellant did not chow that the agency violated his

conisfcitutionRl right® in @@ndiaeting its investigation and

effecting his removal. Thus, the administrative judge

r«£V<araecl the removal actibn based on th@ agency's failure to

prove that th© appellant/® removal was for such cause as

would prravate th® ©ffici^ncy of the service.

Th© is&hcy has petitioner! for review of the

©dministrativ© judg@#® neacû  determination. Th® appellant

has ero$s petitioned for review of ths ftdalnietr^tive

findings of fact In sustaining the eharge of black

and his dtotenainatlen that th® agency did not
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violate tha appellant*© constitutional rights in conducting

it® investigation of his ui^coraduct and in @ff®cting his

removal . 3

Upon full review ©f the record the Board finds that the

© arguments concerning this B@rit& of the removal

action constitute nere disagreement with the administrative

judge's fact findings and credibility ^©termination®. The

documentary evidence submitted by the agency, primarily the

evidence proffered by a disinterested civilian employee who

unwittingly sold hi® factor vehicle to the black marketers

and by two agency military personnel who knowingly

participated In the npp®Ilasi*t?g bl&ek marketing Bcn^m^ and

war© court-martialed for th©ir ©ff@n@e©^ showed that the

appellant WSB the ringleader of a black

3 Th© agoney e@rtifi@d in itn petition for rmvi®w that it
mailed & copy ©f the petition to tlia appellant on August 21,
1987. The appellant*® @r@©@ petition for review %?a$ Bailed

late filed petition. Tha appellant responded in a statement
signed Eî d̂ r psnalty of parĵ ry that fa® r@«@i-¥©̂  a copy of
the agency^© petition for review OK August 2S? 1987 f snd h©
iHsssadî tsiy pr@par@d him petition t®r review* tt© Board
finds that the appellart filed a tistaly ero@̂  petition for
rsvifiWf Aince it ¥^® filed within twenty-five dayn ©f the
dat© ©f tt^rvlce ©f the agency's petition for rwiaw. S$e 5
C.P.R. | 1201.114" "



which h© ®®Xieit@d agency personnel to tr©n@f@r tax-exempt

v@hicl©f» to non-tax-exempt Filipino

The

testify in hi® ©wn behalf ®nd did not

Initial Decision at 4-6.

Accordingly, the Board finds that th« appellant han not

shown any reason to disturb the administrative

expressly explained credibility determinations.

Jackson v. V@t®ran& Mmini strati on, 768 F.£d 1325 9 1331

(Fad. Cir. 1985) ? Weav@r v. D®p®rtmnt of th® $&vyg 2

H.S.P.R. 129, 133-34 C19SQ), aff'd, 669 F,2d 613

1982} (per curiara) . Se® also Borniisleljof v. £N9jpart$®f3t of

Justic®, S M.S.P.R. 7?r 83ff 87 (19©!) C©ys©ssm®nt of the

on

the circumstances of each case)

Th© administrativ® judge found from his r©vi©¥ ©f th©

Invss'ulyS'tlv's £i£3t",©2rJL&l&

©g@ncy did not violate

taS parties tliat

in conducting it@ iEV^>tig&tiem so as to rtsq^ire

th© r^soval action, and that the

misconduct. §©@ snitial f^ci^ion at 7-8. Th© Bo&x-d

in th© determinatiosi ©f th© adminietrative judg© that the

did nots (3t) Violet© du©

him? @r (4) deny him ®«pal prot@cti©n ©f the laws in



right® do®e mot form a foasi® for

administrative ju$g©*© finding© ©f fact, ^®av@r, 2

D®p$rtm®nt of Justic©* 9 M.S«P«IU 382,

(198,1) .

(1987), 'the Board d©t©mdn©d that an agancy may ®h®¥ a

fe©tw@©n off*duty sdscondSuct and the affioienc1// ©f

servie© by d©sionst rat ings U) ^ rabxsttabi© pr©s\aptioB in

affects th« app@13.ant*® ®r cowork^r©^ job

performance or the agency'* trust and confidence in the

The Board concmru in the finding ©f the atoinitstrativ©

preponderance ©f the ©vidsac©! hovever, that the



7

®«$@ti€sy*s trust cmd

the record shows that at

for twelve months and r@s©iv©d ft bad conduct discharge for

hi© part in the scheme. In conducting the black a&rket

scheme, the agency's official Merchandise Control Beeords

w@r© falsified in ©r$er t© conceal the isapr©p®r transfer of

the ffisotor vehicles t© non-t^rc-exeapt Filipino nationals.4

t

f«a ffia<*a«l#%w . .@<AA ^ims^A^^ 33 MeS»Fn.^» lit 74. Th®

#^ 4r^ »

who .was th© proposing official, assd of the adainistrator of

the Clark HMC, th« appellant&n s@c@i'id««'l®v̂ i ©up®rvi®or and

th© deciding official^ show that the app^llssnt^s conduct

adversely aff@ct©d ths ag^ney^^ trust and confidence in his

ability t© ptrfona him duti®© with con̂ ldon̂ iality. This is

, ,
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access to

files and sensitive information &nd his job

r©& contact with the publics and other ag®nei©s«5 See

to «l®iaon&tr&t© s specific impact on the appellant*s job

performance ©r ©©rvic© ©fficia^cy to @&tablish the requisite

nesrasa Hath^r, it is sufficient for an agency to establish

that public porceptions of ®n ®mploy©@*s Misconduct "would

iupair the efficiency of the agency fey undermining public

confidence in it, thereby ua'̂ isig it harder for the agency's

.P.R. at 7S» ®̂@ A22r@d v. &®p&rtm®nt of

Services, 786 F,2d 1128, 1131 (F̂ d. Cir.

3.986$. ' The Board also finds that the agency"® sihowing of

th© r©qui©it© swmas for the removal action has not been

derdgmt@d by it® delay in initiating th® action, $©e

artjaeAt of th® Navy, 19 M«S.F.Ro 5, 7

aff'tf, 785 F«2d 2@6 (F®d, Cir. 1986),6 Furth®sr, the

written $tat©sa©ftts of support by th© app©ll®r«t's co-workers

5 S@® Initial Appeal Pile Volusi© I, Agency Fils, Subtab 8F.

Furtherf the Eoâ d finds that the agency reasonably delayed
effecting the removal action until the OS I c©iapl®t©d its

and r@l®a®<id it® report ©£ the appellant's
in th-3 aks«s*a© of any showing by the ©pp^llant
i^lay prejudiced his rights or his ability to

!tima©l£ against the charge. £©©, €(,g,̂  KyiQf̂ rjnsis v.
(yp 7SS F«M 386, SS2 ^F@d% Cir., 1986)?
©f Agriculture, 24 ll.S.P.H. 468, 471

776 F,2d 1065 (P«d. Cir, 1985)? Wllkea V.
i, 6 M.S.P.R. 732, 734



the agency delayed effecting tha removal action d© not

as to his

on the efficiency ©f the service. 0*?a@, ®.g«#

F.2d lit 13,31-32; D&Doaato v. United States Postal Service,

25 M.S.P.R. 2@6? 291 (1984), aff'd In p$rt and vacated in

other grounds, 785 F.2d 320 (F@d, Cir. 1985);

v. Dep̂ rt̂ ê t of Justle©, 32 K.S.P.R. 419^ 422

of the evidence © SMJKU© linking, the appellant's off-duty

saiscontast with the ©£fici@ney of the $©rvie@. Se©

M-.S.P.R. at 76,

v I.S.P.JR, a

3©6 (1981), the Eoard held that the purpose ©f its review ©f

agency

in Isal̂ me® within

a

f S 18*8.P.R, at 3G5-CI6.

deciding official certifying that h©



of the appellant's black market ing aiecondtact, which

responsibilities as Secretary to the Clark MIC

lack of a prior disciplinary

three and one-half years of superior

with the agency? (5) nanagenent*m lack of trust

ability to perform hiss duties with confidentiality,

the appellant ha© ace©ss& t© personnel files and

information? (6) the penalty of removal y®s

with the agency's table of penalties? (7) the

inpact 'that the appellanta& atisconduct ®&y hav© on the

agency's reputation in the ®y©$ of the Philippic® nation?

(8) the appellant's familiarity ttith , the agency's

regulations ^©rchandiis® e©utsr©l procedures; C^) Hiii lack

of potential for rehabilitation; (10) the laek of aitigating

cona&cientiouttly eonsid^r^d the reilev^nt factora and, in

Ss?@ Initial

5
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$

agency*1 & selection of the penalty of removal in this case.

the

This is the final order ©f the Merit Syste&s Protection

this appeal. 5 CV̂ .B. | 1:

You ssay petition the United States Court of Appeals for

your

©f the court is 717 ,.,

•n later

thirty âys after you or your representative receives


